Doing Time in No Man’s Land

I had been in Darwin only a few days, when I first dealt with someone born and raised in Australia who could not speak English.


The conference area at Berrimah Prison could be mistaken for an open air cafeteria, but for two burly prison officers standing guard. Seated there, unable to communicate with my client, I felt so white, so unqualified, so unprepared to take on the challenges that confronted me. The vicissitudes of 14 years' work as a defence lawyer was not enough to guide me out of this lacuna. Still, I was going to apply for bail on his behalf.


How naïve I had been to think the only difference between Melbourne and Darwin was a preoccupation with crocodiles rather than coffee. (This interest is seen almost daily on front page headlines - it is said that the terrorist attack on the Twin Towers managed only a page three cover on September 11.)

 
In Darwin, the steamy, aromatic Asian-style markets of Parap and Nightcliff are the epicentre of weekend social activity... These crowded markets are the pulse of a community at the cusp of realizing the great potential of its distinctive Australian signature.

 
But there is a darker side of the social landscape. Many people, predominantly Aboriginals, spend their days watching television, gambling, drinking and fighting. Without numeracy or literacy skills, mainstream productive engagement remains, for many, a fantasy.


These were my clients for a short but defining period of time. In a voluntary capacity, it was my privilege to appear on their behalf in the Northern Territory Supreme Court; the Darwin Court of Summary Justice and a host of bush courts.

 
It was but a sweaty stroll to the city courts. Bush courts were not as easily accessible. Trying to drive to Oenpelli in an ordinary sedan is as useful as an oversized Range Rover in the central business district. During wet season, only a chartered flight can get over the crocodile-infested swamps, marshes and waterholes.


The police in Maningrida drove us from the makeshift airport to court. I chose where I sat. Through the iron bars, in the open-caged back of the divisional van, I was agog at what I saw: Arnhem Land; an oasis without post code. 


And then there was Nhulunbuy, situated at the north eastern tip of Arnhem Land - a region relatively unheard of until the discovery of bauxite. The subject of the nation's first protracted land rights challenge; it is now a red dust-laden mining town.


Practicing law in the Northern Territory has its particular patterns.  Walkabout is a timeless syndrome. I used cigarettes as an effective means of ensuring clients, field officers and interpreters remained within a shout of the courthouse door. 


For those who wander or don't show up at all, locating clients and personally escorting them to court is the only option. One conversation above many stays with me; it seems to stand for all the Aboriginal submission apparent in the face of authority. We pulled ``Jimmy'' from his sleep. He was dressing himself as he walked to the car. He had breached a suspended sentence. I told Jimmy that he was probably going to jail. I asked him if he had any questions. He just looked at me and asked if he could have a cigarette. There it is; the fetchers fetch and the fetched go to jail.


Then came Wadeye. It is one of the largest of Australia's 1200 remote Aboriginal communities. It is home to Johnny Necktie. Yo! It is a community devoid of minerals, trade or artistic pursuit. A community bereft of purpose or drive. The heaviest burden is sometimes to have nothing to carry. You see anomie in the excrement, the barbed wire, the graffiti and the aimless wanderings. It's the saddest place, rather a non-place.


Once there existed many rival clans. Such was the animosity, the missionaries of the day permitted entry for supplies on a rotational basis only. The missionaries are long gone and the clans have converged into one localized area. Today, the Evil Warriors and the Judas Priests use ancient clan conflict as an excuse to terrorize each other with all the instincts of a ghetto culture. There seems to be no genuine basis for such hostility, other than some kind of raison d'etre in a place without soul.


Here, I called a donga without amenities home. There was no privacy as people came and went at all hours to accommodate whatever immediate need it was. Adults marched in and children sat and watched television scratching their scabs.


As I prepared my work, sweat dripped by my brow and insects gnawed away at my ankles. Instructions were taken on the run as my wet shirt gripped my chest. The busy list included gang riots, group bashings, liquor infringements and drug trafficking. A five-headed committal, numerous hearings, pleas and various other applications passed through the criminal justice process like a streak of speed. It probably had to, there was no tomorrow, a chartered flight back to Darwin was waiting at the end of today.


Defendants were summonsed into court from a grassy knoll, where they waited, passively. In court they sat along a bench. One by one, their destinies were swiftly determined, with little hint, my heart felt, of them knowing it.  There I was, about as useful as a feather chipping through a solid block of ice.  


Wherever the venue, I generally dealt with people who signified divine softness yet were accused of committing unspeakable acts of brutality. One defendant had bitten a chunk of his wife's nose off when she refused him entry to her house; another was said to have raped his girlfriend with a fishing knife ordinarily used to shell turtles; another had allegedly maintained a sexual relationship with a child; another was alleged to have gutted a bloke with a broken bottle as if he were a fish; and another beat someone to near death with a steel bar - she awaits sentence.

 
Payback sets the context for many assaults and is a vexing issue. According to spiritual belief, every death is caused by someone and requires recompense by strict tradition exacted in the form of a spear thrust into the guilty party's thigh. If it doesn't happen at the time required, it can cause widespread social acrimony. So inimical is the process to cohesion, I am told there have been instances where cultural sensitivity has allowed for supervised spearing with medical services and police on standby. 


Many Aboriginal clients speak little or no English. The court system, despite best endeavors, makes absolutely no sense. Perhaps this explains why I continued to scrape sleeping clients, due to appear in court, from their cell floors.


Gratuitous concurrence is an occupational hazard. Aboriginal people agree with everything. Interpreters only amplify the problems. The few that are available are often not able to assist due to complex kinship structures linking them to either defendant or victim. This was the reason I was without assistance when my Berrimah client asked for bail. I had some scant details from family members but not nearly enough. He was denied bail.


Language aside, even universal European concepts can be beyond an Aboriginal person's acquired knowledge. This became obvious to me as a hand quivered above the ground: I could best estimate my client's son's age as four; he lived at the `red house'. These were the answers to my questions. Obtaining and/or providing information is just about impossible.


In court, communication barriers are more pronounced as witnesses enter the witness box, barefooted and in utter awe of their surroundings. Cross-examining an Aboriginal person is a tough way to become acquainted with a 40,000 year old culture. 


As I negotiated this steep learning curve, I became aware that Aboriginal people do not lie. I am not used to questioning honest people; I might just as well have left my armory of adversarial techniques at home.


The overall situation is dominated by frustration and despair for everyone. The legal system dispenses justice in the name of general deterrence to those who do not understand or subscribe to European law. The arc of justice does not always bend fairly. Further down the humanitarian track things might be better. After all, Australia is at an embryonic stage when compared to the timelines of other countries dealing with their indigenous societies.


I went to Darwin because I believed it important to support the coal-face lawyers working at the Northern Australian Aboriginal Justice Agency. With only pen and paper in hand, they should be applauded for their ethic, courage and commitment. Julian Noud, a dear colleague of mine has this to share:


I find the daily occurrence as a NAAJA lawyer can often wash over me. Then I realize how privileged I am to advocate on behalf of a client whose people, customs and spirituality are so deep and intricate they form part of the world's most oldest civilizations. I try hard never to lose sight of that duty and to execute it in a compassionate and sensitive fashion within a legal system that fails to accommodate. 

There lies a checkered but also courageous history interwoven with the current futility of the Aboriginal plight. Alcohol, gambling, sexual abuse, domestic violence and petrol sniffing are all symptoms of a more complex cause, arising from paternalistic government policy. Missionaries, assimilation and self determination have failed the people.


A simple tale told by Richard Trudgen in his book ‘Why Warriors Lie Down and Die’ says it all. I mean no disservice to his story by stating it as briefly as this:


A long time ago there was a billabong. In the water lived some fish families. They were very happy. Every morning the fish went about their work and at night went to bed early because they were tired. The fish all shared responsibility for life in the billabong. They didn't depend on anyone else.


Then one day someone threw something white into the water. After a while a couple of fish nibbled at it until there was none left. This became a daily pattern and eventually they became dependent on it. Slowly the life of the fish started to change. They stopped hunting because they didn't need to any more. The fish found themselves bored and found other ways to take up their time, like drinking and gambling.


If the white stuff was late the fish got angry but they couldn't do anything because whoever supplied the white stuff lived outside the billabong where no fish had lived. There was now a deep feeling of emptiness and shame. The fish no longer valued anything other than the white stuff. They lived badly and unhappily. Their lives became powerless and meaningless.

 
The natural state of Aboriginals as nomadic hunters and gatherers has been usurped by the rotting grip of welfare, described by one author as, ‘sit down money’. What is left is a level of dependency tantamount to a total loss of control. Self esteem is a scarce resource to the mighty warriors of the past. Many communities have been struck with a form of societal depression.


I am not at all suitably placed to postulate a solution. I can however proffer this thought: Our morality is not defined by our judgment of actions but by how we deal with otherness Borne from humanity is a constellation of legal rights we all enjoy. These freedoms are well enshrined yet never infallible. When the rights of the disadvantaged are overlooked and undesirable patterns emerge, the rights of everyone become susceptible to erosion. As Martin Luther King once said, `injustice anywhere is a threat to justice everywhere'. After all, the chain of justice is only as strong as its weakest link.


But a feather, I still felt proud of the tiny contribution I made. I think of one case and I revel in my decision to work in this part of the country. 

It was a rape trial. They had been friends. He had been invited to stay at her place at a time when her partner was away. The only issue was whether or not the act of sexual intercourse was consensual. He had told police what he had done was `wrong'. He could not possibly expand on the complexities by himself. But his most basic right, the right to be heard, was voiced through me.

It took some days of evidence for the jury to understand what he meant by `wrong'.

He was acquitted.

ASHLEY HALPHEN.
