CRIMINAL BAR ASSOCIATION OF VICTORIA

VICTORIAN LAW REFORM COMMISSION JURY DIRECTIONS

CONSULTATION PAPER
RESPONSE OF THE CRIMINAL BAR ASSOCIATION TO THE CONSULTATION PAPER
The Criminal Bar Association of Victoria

The Criminal Bar Association is the peak body for barristers in Victoria practicing in the criminal law. Its members comprise a significant proportion of all barristers practicing in Victoria and it counts almost one third of Victoria's Judiciary among its Honorary Members. 

The Association not only represents criminal barristers who principally prosecute, and those who principally defend, but also those who have a mixed practice. The Association issues press releases; drafts submissions on law reform issues; regularly meets with the judiciary and government; and is involved in the continuing legal education scheme of the Victorian Bar. The website of the Criminal Bar Association can be found at www.crimbarvic.com.au and is regularly updated.

Background to the Response
As part of the consultation with the Victorian Community, the Criminal Bar Association of Victoria has been invited to comment on the Jury Directions Consultation Paper issued by the Victorian Law Reform Commission. The Consultation Paper states that the giving of directions of law to juries in criminal trials “has become a major source of criminal appeals in Victoria”. In broad terms the Consultation Paper seeks to address that stated circumstance by reviewing and recommending “any procedural, administrative and legislative changes that may simplify, shorten or otherwise improve the charges, directions and warnings given by judges to juries in criminal trials”.

The Consultation Paper further states that, “Our proposals are based on the premise that the current law regarding jury directions is unduly complex and it does not provide trial judges sufficient or clear guidance concerning the instructions that must be given to juries about the law and the way in which they should deal with the evidence”.
The Consultation Paper, in identifying the Purpose of the Paper, states its conclusion that in this area, “statutory reform is necessary”.

These submissions of the Criminal Bar Association seek to address this statement of objectives and to assist in the discussion concerning various matters raised in the Consultation Paper. It is noted that the topics raised in the Consultation Paper are wide ranging. Time constraints and the volume of material to address do not permit us to address in detail all the matters discussed in the Paper.
Chapter Three - Directions in Sexual Offences Trials

Introduction

We make the following introductory observations.
In Victoria stereotypes are being abandoned and culture change is being effected in matters involving allegations of a sexual nature. Recent developments in the law in Victoria continue to encourage personal and sexual autonomy, and equality. For instance, the law has moved towards a communicative model of consent, and legislative changes reflect the notion that to be regarded as a sexually promiscuous person is increasingly regarded as an irrelevant consideration.
The Criminal Bar Association has engaged with, and supported, well thought out and sensible legislative changes in the criminal law. The Association will continue to support reforms in substantive law and procedure that are well thought out; sensible; practical; and, necessary.
For a number of reasons there are now a significantly increased number of sexual offence trials being listed before the courts. This is particularly the case in the County Court of Victoria. One particular reason for this increase in the number of trials has been the increased funding arrangements that have underpinned the investigation and prosecution of sexual offence matters. It is notable that in recent times, the County Court has been testing out a specialist "sexual offences court" and the OPP (Vic) has instituted a specialist "sexual offences" division while the defence bar, (including Victoria Legal Aid) has continued to be under-resourced and under-funded.  This serious imbalance in the criminal justice system, whereby the defence is expected to operate without any concomitant "specialist" support as is available to the Court and the Prosecution, should be addressed as a matter of urgency.
The Consultation Paper discusses a number of issues concerning the increased complexities of judicial directions, and suggests remedies to effect simplicity and certainty. In evaluating whether there should be changes in these areas of the law, it is important to keep clearly in focus the true objectives that lay behind the law as it stands at present, and any suggested changes or reform. Changes should not occur unless there are valid reasons demonstrated for those changes. Change should not occur for change’s sake. In order to maintain a balanced approach to the discussion of the body of issues raised in the Consultation Paper, a proper objective lying behind any suggested changes in the way juries are directed must be borne in mind. Various rationales that are said underpin the suggested changes in judicial directions include the reduction of complexities; relieving pressure upon the courts; ensuring that there are fewer appeals; seeing that courts “get it right” first time around; and, it appears, to ensure a higher conviction rate. (We question whether the last point in fact represents a valid objective in the process)
The Criminal Bar Association expresses caution that if changes take place in the way juries are directed then this should occur for valid reasons, and not simply as a fiscally convenient approach, at the expense of failing to address other relevant factors. For instance, in the face of a increased funding that has underpinned the investigation, charging and prosecution of sexual offence matters, it is clearly essential that there is an appropriate increase in funding to the criminal justice system generally, including an increase in the number of judges; the continued advanced training of the judiciary and legal practitioners; and, a long overdue increase in legal aid funding. In respect of the first matter, it is well within our experience that the County Court of Victoria has been overwhelmed by the increase in sexual offence matters, to the clear detriment of cases of a non-sexual nature being unable to be heard expeditiously. It is without doubt that persons in custody in non-sexual matters languish in custody for longer than is fair and reasonable. This circumstance is a very unfortunate by-product of the increased number of sexual offence matters coming “on stream”, in circumstances where little regard has been given by government as to how the courts are to deal with these increased numbers of cases. The County Court of Victoria clearly requires an increase in judicial officers adequately armed educationally and with sufficient timing resources and experience to deal with the larger number of cases coming before it. 
Further, despite continued calls for assistance, little in the way of funding and support has been accepted as necessary to be provided to the defence side of the legal profession. This is by way of stark comparison to the increased funding at the investigation and prosecution stages of these types of cases. It is well understood now that low rates of legal aid funding are resulting in a number of problems, one of which involves the “juniorisation” of the Victorian Bar. A consequence of an increased level of inexperienced practitioners appearing for the defence is that trials can become more complex than they really are, and result in appellate intervention. In combination with the increased numbers of cases being listed in the Reserve List of the County Court, with reduced prospects of trials being reached and heard, it is little wonder that experienced Counsel are leaving practicing in the very area of law in which the Consultation Paper is designed to have relevance.
We take the opportunity to make the strong submission that suggested changes in the way juries are directed should properly be seen as but one part of a much larger issue. The Consultation Paper advances many suggestions for change. If changes are made then we submit that those changes should occur for “just” reasons and not simply to provide a financially convenient answer, or a “quick fix’, to perceived problems in the criminal justice system. Legislators must be careful not to cause an imbalance in the process for the sake of conveniently saving the community purse.
The Criminal Bar Association notes with disappointment that whilst there is passing reference in the Consultation Paper to the topic of, “Skill Development, Training and Support”, (Chapter 7 – 7.74 – 7.81) such observations that are made do not appear to include a call for an increased number of appointments to the judiciary; nor is any clear support provided for an allotment of funds for training of legal practitioners; or any call for increased legal aid funding. We are concerned that the imbalance within the Consultation Paper reflects yet a further lack of concern for these issues, in the face of a clearly less expensive option of securing legislative or codified change. 
This Association perceives that there are areas where it is too easy to lay “blame” on various aspects of the approach of defence counsel to this litigation. The Consultation Paper does not pay sufficient regard to other causes that might lie behind these criticisms, and does little to address such other causes as may exist. It seems to this Association unfortunate that in the context of this wide ranging Paper, that more consideration was not given to considering changes to juries directions in a much wider context. Such comments as we make are accordingly limited by what we see to be the obvious limitations of the Paper, which bespeak a lack of clear understanding, and commitment, in addressing the whole package of related issues in a balanced fashion.  
Specific Comments on the Consultation Paper

The Jury Directions Consultation Paper states that “Jury directions in sexual offence trials were consistently identified during preliminary consultations as a problem for trial judges, both because of their complexity and because of the number of directions and warnings that might be required in any one trial.”  It is said that the problems identified by judges and trial counsel are supported by the available appeal figures in relation to sexual offences.

The Paper sets out to outline the nature and scope of the difficulties with jury directions and warning in sexual offence trials.  In doing so the Paper refers to the following factors:

· The amount of statutory reform in the area;

· Overlapping obligations between common law and statutory requirements, causing judges to consider the extent to which common law requirements have been displaced by statutory requirements; and,
· The potential effect of uniform evidence legislation said to commence in operation in 2010.

The Paper proceeds to identify that the development of categories of evidentiary directions was brought about by a perception that juries cannot be trusted to properly evaluate certain kinds of evidence without judicial guidance.  The reasons said to underlie the obligation to give a jury evidentiary directions and warnings of this kind include alerting jurors to potential defects and certain evidence and to prevent the jury from reasoning in a way that is potentially unfair.  The Paper further refers to the phenomena of “appeal proofing” directions to a jury, combined with a lack of guidance from higher courts.  All this, so it is said, has lead to a combined effect of multiple and complex warnings and directions in sexual assault cases which make it difficult to secure a conviction of a person accused of a sexual assault. As to this last matter, we note that this assertion is a particularly easy one to make, and it is to be hoped that a suggested inadequate conviction rate is not a way of masking a series of other deficiencies in the process, such as the use of inadequately experienced police investigators, inexperienced prosecution staff, defence counsel and judicial officers.

We re-state the point that suggested over complicated directions and warnings is but one party of a larger issue, and that it would be wrong to take drastic action in relation to these matters, when other factors might legitimately be at play.
Chapter Three then goes on to discuss examples of the multiplicity and complexity of directions and warnings that are necessarily provided to juries.  These include:

· Evidentiary warnings about delayed complaint – the Kilby direction; the Longman direction; and the Crofts direction;

· Directions where the complainant is a sole witness;

· Changes to the law relating to consent and directions of law as to the elements of relevant offences;

· Evidentiary directions relating to limited purpose evidence, including evidence of recent complaint; evidence of previous statements capable of rebutting a suggestion of recent invention; evidence of distress; motive to lie; and, the need for a Palmer direction; 

· Directions in relation to propensity evidence, including the evidence of uncharged acts and relationship evidence;

· Similar fact evidence;

· Evidence of the character of an accused; and,
· Evidence relating to multiple counts on the presentment; multiple counts involving a single complainant; and, cross-admissibility, or not.

In many of the above categories the Paper seeks to enhance the discussion by commenting on the requirements of the existing statutory regime that may have an effect on the common law directions, and implications of the Evidence Act 2008. 

The discussion contained in Chapter Three concludes by observing that, “the volume and complexity of directions and warnings which may be required in sexual offence trials create difficulties for the judges who are expected to correctly formulate them and for the juries who are expected to understand and follow them”.

With the Victorian Law Reform Commission taking the step of setting out various detailed observations as to directions and warnings that a trial judge is obliged to give a jury in a case concerning sexual offences, the Criminal Bar Association does not understand that it is the purpose of this Response to address and discuss each of these directions in detail, and attempt to argue their merits or otherwise, or re-draft them into any different form. We perceive that this is a complex task in itself, and may be a task for a later time. Detailed consideration should be a consultative process in which our Association would gladly join. Accordingly, we do not address each of these matters in any detail, but simply observe that each issue is inevitably open for expert consideration at a later time.
That said, there may be questions as to whether all the present warnings and directions need to be given. For instance, it may be some directions can be dispensed with where they are based on matters likely to be within the common knowledge of jurors. An example might be the effects of intoxication, a matter well understood by human beings. In one case, a trial judge might decide nevertheless that an unreliability direction based on intoxication does need to be given, whilst in another case, decide that it is unnecessary. On the other hand, there are likely areas that will inevitably require directions to be given, that particularly seem to arise in cases of a sexual nature. The issues of uncharged acts; relationship evidence; delay; propensity and similar fact are such matters. It is unlikely that directions and warnings about these issues could ever be totally dispensed with, but in some cases, a trial judge may rightly decide some are not necessary. We do make the point that the varieties of such directions and warnings are so infinitely wide that no legislative or codified model direction is likely capable of being satisfactorily drafted.
Chapter 7 – Proposals and Options 
The Consultation Paper then goes on to propose the possible introduction of a directions and warnings code, which is considered in detail in Chapter 7 of the Paper.  Although this section of the Paper has general application, it is convenient to discuss some relevant issues in this section of the Response of our Association.
The Consultation Paper at paragraph 7.3 observes that “there is no simple solution to the problem of the complexity and multiplicity of jury directions”.  The central reform proposal of the Consultation Paper is the enactment of a single piece of legislation or codification seeking to clarify when directions should be given, and in certain circumstances what those directions should contain.  

Proposal One

Proposal One provides that all of the circumstances in which the trial judge is required or required not to direct the jury should be set out in legislation.  It is proposed in Option A that the legislation would describe all the matters about which the trial judge must, and must not, direct the jury.  The key to this proposal is that “all” of the circumstances should be set out in legislation.  

It is suggested that this approach would create a “one stop shop” which consolidates the legal obligations into one Act of Parliament and provide a useful inventory for the judge about the matters about which directions must and must not be given.  Further, it is said that this proposed legislation provides an opportunity to simplify the requirements about the matters about which directions must be given.

The Consultation Paper leaves open the possibility that by introducing all directions and warnings into a piece of legislation leaves open the possibility that a court may devise a new obligation to direct a jury about a particular matter by relying on the common law rights to a fair trial.  However, the Consultation Paper notes that such a circumstance would undermine the notion of a “one stop shop” and require judges to continue their current task of reconciling statutory provisions with common law rules.  Clearly, the Consultation Paper does not favour this option.  

The consultation paper proposes as an alternative, as set out in Option B that there could be what is described as a Directions and Warnings Code.  It is said that the introduction of a Code would place all of the relevant law in one statute, but in a way that covers the field and ousts the operation of existing common law and statutory rules in relation to the areas covered by the Code.  The Code, it is said, would abrogate existing common law rules but would also need to give trial judges a discretionary power to provide directions not included in the Code when necessary to ensure a fair trial.  It is argued that the impact of a codification would consolidate the law and also provide the “one stop shop” for directions, it is said that it would provide the opportunity to reform and clarify the law, the major difference between a Code and an Act of Parliament being that once the specific content of a Code was determined, trial and appellate jurisprudence would be restricted to interpretation based on the Code.

The Criminal Bar Association does not favour either of these proposals on the basis that it is not possible to provide what has been  conveniently described as a “one-stop shop” for the giving of directions, and the content that they may contain. An important part of the need to give directions, and what is contained within those directions, is governed by the requirement for such degree of flexibility as is required by the individual circumstances of any one case. We submit that it is impossible to predict what directions may need to be given, and what should be contained within them, and thus to retain the required degree of flexibility. Further, as experiences with Parliament have shown in the past, once legislation or codification is in place, it takes much effort and expense to change what has been made into the force of law. By taking the steps proposed, the power of appellate courts to intervene and interpret is severely limited.
In arguing that the ability of appellate courts to interpret should not be disturbed, we are mindful that the Consultation Paper is critical of the approach of various appellate courts in their interpretation of jury directions and warnings, and the impact of what has been described as the development of “the appellate Bar”. If there is force in those views, then it seems to this Association that the answer may lie in appellate courts speaking with a cohesive singular voice; producing judgements that stand for clear singular principles; and, acting with firmness. Leadership in this area must surely begin “from the top”. At the same time, educational processes can and should be put in place to better inform the judiciary and legal practitioners about the need to strive for leadership, focus, and clarity.
We submit that much could be achieved by an educational and collaborative approach to the issues discussed in this Paper. 

The Criminal Bar Association notes that in the Consultation Paper there is contained a proposal that significantly increases the obligation of trial counsel in the area of directions and warnings.  It is proposed that, “no direction or warning which is to the benefit of the accused about the use of evidence need be given by the trial judge unless it has been expressly requested by defence counsel, and the judge is satisfied that direction is necessary in order to ensure a fair trial”.  We further note that in the section “The Appeal Process: respecting the role of the trial judge”, under proposal 5, that the suggested appeal provisions should restrict the capacity of persons convicted at trial from raising points of law on appeal which were not raised and could have been raised during the trial.  These two proposals, read together, would have the combined effect of significantly increasing the responsibility of trial counsel in the performance of their duties. In respect of this issue we repeat the point made relating to the stated “juniorisation of the Victorian Bar and a well overdue increase in resources, including training and an increase in Legal Aid funding.  It is the submission of this Association that it would be extremely onerous to so significantly increase the already heavy trial responsibilities of counsel whilst having failed to address the issues raised immediately above relating to legal aid funding and education and training.  

In the above context it would be, and will always remain, unfair to deprive appellants of the right to argue a ground of appeal on a point not taken in the court below, in the face of a miscarriage of justice being tolerated. The sole test should be whether a miscarriage of justice has occurred, not how the proceedings got to that point.

Proposal Two

The consultation paper in Proposal 2 of Chapter 7 provides for the possibility that the “content of some of the directions that the trial judge is required to give to the jury should be set out in legislation”. The distinction between this and the earlier Proposal is that instead of all the requirement being set out in legislation, only some could be.  
The Consultation Paper then sets out various options including Option A – Model Directions; Option B – Outlines; and Option C – Generic or All Purpose Streamline Directions.  These are all set out as options that could be included within legislation to give guidance to judges required to direct juries, in cases of all kinds. The Consultation Paper proposes the question as to which of these three options is the preferable way of dealing with the content of particular directions.  

Without forming final views about which of the three options should be utilised, the Criminal Bar Association supports in broad terms the proposal set out under the heading of Option A, namely that the content of some of the directions that a trial judge is required to give to the jury could be set out in legislation.  The advantage of adopting this course would be that it retains the necessary degree of flexibility so that in accordance with paragraph 7.25, the “directions” should be drafted so that they are capable of being adapted to the needs to particular cases.  In the interests of simplicity, the Criminal Bar Association would not object to legislation containing a shorter and simpler approved direction and schedule.  Further, another advantage of some directions being so formulated, this allows for the flexibility of interpretations in the course of appellate intervention.  

An advantage of adopting Option A – Model Directions – is that according to paragraph 7.27 a direction which has been approved by the Judicial College of Victoria is to be accepted as a legally correct direction until such time as the Court of Appeal declared that that direction was incorrect.  A significant advantage of an approved model direction formulated by the Judicial College of Victoria is that it would be likely formulated by a broad range of judicial officers and consultative persons with the last say, rather than giving that responsibility to politicians. 

Chapter 4: Consciousness of Guilt Warnings
The Discussion Paper poses a series of questions which the Criminal Bar Association seeks to make comment about.

Before addressing a number of specific matters we believe it necessary to keep firmly in mind the policy that lies behind the need to give directions, and warnings of the kind discussed in the Consultation Paper. Clearly, the policy is that these steps are taken are to eliminate, or reduce, the misuse of certain types of evidence that history has shown are regarded as inherently capable of misuse, compared to other areas of evidence. We submit that it is the particular type of evidence that has been seen to lead to difficulty, not the warnings. The directions and warnings are simply the best response the criminal justice system has as to how the sensitive evidence might properly be used. 

In addressing this area of the Discussion Paper we suggest that it is important to have regard to the classification of evidence. Evidence of a crime may be classified into three broad categories:
a. pre-offence evidence, such as statements of intent, evidence of animus;                                                     

b. contemporaneous evidence, such as blood spatters, fingerprint evidence, DNA left at the scene; and,
c. post-offence conduct - such as lies, flight, disposal of a weapon, bribery.
It is only evidence that falls into the third category that is subject to directions described as 'consciousness of guilt' directions/warnings.  The very term ‘consciousness of guilt’ is problematical and carries unwelcome connotations. Arguably, it is easy for a jury to move from a finding that an item of evidence does disclose a consciousness of guilt, to a finding of 'guilt' of the crime charged.  That is particularly so when the item of evidence may be just one item of evidence, and a relatively peripheral item in the circumstances of a case. We are of the view that the phrase should be abandoned – it casts evidence in terms of a guilty mind, rather than in more neutral terms which might better enable the evidence to be properly evaluated.

This category of evidence is better described as 'post-offence, or ‘post-incident conduct'. Put that way, the concept covers the same field and includes verbal conduct (eg. lies, threats) as well as physical actions (eg. flight).  The term is neutral and does not impute any guilty state of mind from the outset.
'Post-incident conduct' is really no more than a species of circumstantial evidence. Accordingly, this evidence requires some analysis as to what inferences might be drawn from the evidence, including inferences that support the prosecution case and those that may not. 

It is not difficult to identify the body of evidence that falls within part iii) above- all that is required is a chronology of events surrounding the crime alleged.

It is our submission that the term 'consciousness of guilt' should be abandoned in any direction or warning given. Depending on the context in which the evidence emerges, the term should be replaced with reference to 'post-offence conduct' or ‘post incident conduct’. 
The Analysis of 'Post-offence Conduct'.

Juries sit in an artificial and unfamiliar setting when they come to act as judges of the facts. They are called upon to make important decisions in that setting.  If a fair trial is to be achieved conclusions that are sometimes easily made in the ordinary course of daily life might need to be guarded against in the context of a criminal trial setting.  It is in the interests of both the accused and the prosecution that a trial be conducted fairly.

The conduct of an accused after an incident ('post-offence conduct') can only ever be used adversely against an accused if it is the subject of proper and reasoned analysis, and found by a jury to have amounted to an 'implied admission' of guilt.  Judicial warnings as to how to approach evidence that may amount to such implied admissions are as necessary as the giving of directions on inferences and on circumstantial evidence.  All are oriented towards ensuring a verdict is the result of a rational process; that proper reasoning processes are employed, and that hasty conclusions are avoided.  

Evidence of post-offence verbal conduct (eg. lies) might be weak, equivocal or powerful, depending upon what is said and the circumstances.  Assuming a lie is demonstrated, the nature of the lie, the timing of it, the person to whom it is said, whether it is said to a police officer in a record of interview, or to a confidante, or to an independent person with no interest in the offence itself, the manner in which it is said are all matters which may effect a jury's evaluation of the weight they may accord to such evidence.  All are matters properly to be taken into account by a jury.  The inferences to be drawn may suggest that the particular lie told should be treated as an implied admission, or it may suggest that it should not be so treated.  In addition, the prosecution might rely on an alleged lie as a 'peripheral' aspect of its total case (because it has other direct and compelling evidence), or it may rely on a lie told not as an implied admission at all.  In the latter case, a lie that was told in a record of interview might just be relied upon by the prosecution to found a submission that the other answers in the record of interview should not be accepted, namely as going to the credit of the accused. While the distinction between lies as to credit and lies inferring guilt can be subtle, the distinction does serve a useful purpose by defining the way evidence is relied upon in a prosecution case.  It thereby gives the defence an opportunity to counter it, if it can, with arguments properly directed at the way a lie is relied upon.

It is our submission that judicial warnings as to the proper analysis of post-offence conduct should be retained. This is in order to ensure juries apply proper reasoning to such evidence and to guard against any jumping to conclusions not properly open.

Early Identification of 'Post-offence Conduct'.

The prosecution determines the evidence they seek to adduce and rely upon in proof of an offence.  If that body of evidence includes post-offence conduct, and the prosecution intends to rely on it as an 'implied admission', it should be identified to be so early in the trial process.  A criminal trial is not trial by ambush and the defence is entitled to know the case to be lead against it.  The defence, the trial judge and the jury should all be informed, preferably by the end of the prosecution opening what post-offence conduct will be relied upon as evidence of an implied admission.  After all, if the Prosecution relies on a confession, an express admission, it will no doubt make that abundantly clear to a jury from the outset.  

An 'Edwards warning' requires a judge to identify precisely the post-offence conduct that may amount to evidence of a consciousness of guilt.  That obligation should be facilitated by a prosecutor indicating early in a trial the evidence upon which it seeks to rely in this manner.  This represents no greater burden upon a judge than the formulation of many other directions called for in the course of a criminal trial.  

Currently, the prosecution is often not required to identify what evidence is to be relied upon as evidence of 'consciousness of guilt' or 'implied admissions' until the close of the evidence, or prior to the prosecution final address.  That is an unfortunate practice.  It is too late in the trial process. Arguably the practice gives the prosecution an unfair forensic advantage. The defence is entitled to know the case it has to meet at the beginning of the trial, not at the final address stage of the trial.  Early identification of the way post offence conduct is relied upon also allows judges to fashion appropriate directions, after hearing submissions from counsel as to the manner in which such evidence will be left to a jury. 

Insofar as an 'Edwards warning' requires a lie to be “precisely identified”, so should the circumstances and events that are said to amount to an admission against interest”. (Edwards v R (1993) 178 CLR 193, 210-211)  That principle is consistent with the prosecution's obligation to fully disclose the evidence upon which it relies.  It should do so as early in the trial process as possible.  Where an accused gives evidence, or other evidence emerges in the running of a trial upon which the prosecution seek to rely as post offence conduct, that should be disclosed to the defence and the court as soon as practicable after the evidence is adduced.  

It is our submission that the prosecution should identify all post-offence conduct to be relied upon as implied admissions before the jury is empanelled.       
We note that there are already provisions in place in the Supreme Court, namely Practice Note No 1 of 2004, Criminal Division: Final Directions (2003) 8 VR 475, which requires as follows: “6. A bullet-point outline of any alleged lies and other post offence conduct sought to be relied on by the prosecution as showing consciousness of guilt.”  Those particulars are to be provided to the court 7-10 days before the trial date (Also see Practice Note No.5 of 2006 (2007) 16 VR 702- Criminal Division: Case Management by Section 5 Hearings).  Similarly in the County Court, Practice Note No.1 of 2000- Case List Management System sets up a Case Conference system in which there is an opportunity to raise issues of law in a pre-trial context. 
It is our submission that the Practice Directions in the Supreme Court be applied in the County Court, and adhered to by the Prosecution thus ensuring early compliance in the trial process.
Directions and Warnings relating to Post-offence Conduct.

If there is a risk that the jury will use evidence of post-offence conduct improperly, or that it may jump to conclusions that are not necessarily open, the requirement for a judicial warning represents nothing more than a requirement to protect the fairness of the trial, or guard against unfairness.  The directions are, like all other judicial directions of law, designed to assist jurors who might be in very unfamiliar territory when they are asked to analyse evidence to the high standards required by the criminal law.

There is, in our view properly, ultimately an onus on the judge to identify evidence capable of supporting a conclusion by a jury that an item of evidence could amount to an ‘implied admission’.  In a case where there are several items of post-offence conduct, it is incumbent upon the judge to direct/warn the jury about each item of evidence.  It is expected that, as with other rulings, assistance may be sought from both counsel in identifying each of the relevant items of evidence.   

The Consultation Paper (at para [4.38]) speaks of “the problem” judges have of identifying evidence that ought to be subject of a warning when several items of evidence that could have given rise to a warning are not covered in a charge.  In our submission, that suggested ‘problem’ might be overcome by the early identification by the prosecution of post-offence conduct said to amount to an implied admission.  In the course of such submissions, the parties and the judge can all consider whether there is evidence of post-offence conduct to be lead that is not said to amount to an implied admission of the offence charged; and further consideration of how that is to be treated in the trial.  Such early identification of the evidence, and debate about it, is not only consistent with the rationale for the Edwards Direction, but is likely to result in fewer errors, less appeals on the issue and a fair trial.

Therefore it is our submission that post-offence conduct relied upon by the Prosecution as an implied admission should be identified early in the trial.  The judge should entertain submissions as to the identification of such material prior to the Prosecution opening its case to a jury.  By the time parties are called upon to undertake their final addresses, the matters of post-offence conduct be clearly identified, and the relevant warnings foreshadowed by the judge to counsel. 

Post Offence Conduct going to Credibility

Where directions as to the credit of witnesses are given, (eg. prior inconsistent statements) and the prosecution lead evidence of post-offence conduct to attack credit, a direction may be required to distinguish this use of the evidence by the prosecution.  
Currently, where there is a danger that evidence might be wrongly treated as an implied admission a jury is given a Zoneff direction.  It is a simple warning that the evidence can be used to disbelieve the witness (or accused), but that the evidence should not be used as evidence of guilt of the offence charged.  While the distinction between evidence that goes only to credit and evidence that proves guilt of the crime charged is sometimes regarded as highly technical and artificial, when applied to specific items of evidence the direction should be sensibly articulated by the judge.  Like other evidence (eg. propensity evidence), a judge should explain both the proper and the improper uses to be made of each item of post-offence conduct, including that in certain instances, it can only be used to disbelieve, or discredit, the accused.    

It is our submission that the obligation to direct a jury as to the proper and improper uses of post-offence conduct should be maintained.  Evidence that goes to credit only should be distinguished from evidence that is relied upon as tending to prove an element of the crime itself.

Response to ‘Options for Reform’, paras [4.51- 4.64]

Prohibiting the Warning
This approach to post-offence conduct is opposed.  So long as the prosecution seek to lead evidence of post-offence conduct in proof of a crime (and there is no dispute at all that, in principle, there is a legitimate basis for it to do so), adequate directions/warnings should be given.  To prohibit warnings is to risk conclusions being jumped to, without the possibility of any redress, or appeal.

Make the Warning Discretionary
This approach is also opposed. To rely upon Counsel’s addresses as sufficient to warn juries of the improper uses of post-offence conduct is inappropriate given the legal status of addresses by Counsel.  They are not ‘directions of law’, merely arguments and submissions and comments.  The jury is told as much. Counsel’s submissions can be ignored, but a judge’s directions of law cannot.  It is assumed that a jury will follow all directions of law, and that principle is as well applied to directions as to post-offence conduct as to all other matters of judicial direction.

Remove the Requirement for the Judge to Identify Conduct
In para [4.58], It is suggested “the judge would no longer need to precisely identify the conduct relied upon as an implied admission of guilt…”.  For the reasons given above, given that the defence ought to be appraised of the case it has to meet as early as possible in the trial process, we do not accept that a “pared down” direction dispensing with the matters proposed is in the interests of fairness or justice.

The model direction by the Canadian Judicial Council may be useful, indeed appropriate in certain cases.  But it may prove to be insufficient when applied to a wide variety of post-offence conduct.  For example, to say “What an accused said or did might help you to decide whether he/she is guilty of the offence” fails to grapple with the inferential nature of the evidence; it fails to embark upon any process of analysis which explains to a jury how they might approach evidence of a potential ‘implied admission’.  That is, this wording merely suggests that what an accused said or did after the offence might be probative of guilt conceals more about this evidential category than it reveals. Therein lays the vice.  The weight of evidence is always a matter for a jury - some matters may attract strong inferences of guilt, others weak, and everything in between.  Certain evidence of post-offence conduct might be so strong that it satisfies a jury beyond reasonable doubt; at the other extreme, it might not assist at all due to a compelling explanation consistent with innocence.  To direct a jury that “it might help you decide whether he/she is guilty of the offence” is not helpful, and fails to address the rationale for the direction embodied in Edwards v R.   

Types of Directions

A Model Direction?

Generally, it is desirable to have short and concise directions of law.  It is accepted that a model direction is more likely to be easier to devise and to be well understood by a jury.  It is a worthwhile goal in all discussions about jury directions. However, brevity should not usurp fairness to an accused, and any difficulty in crafting a direction should not be solved by tipping the scales of justice, or simply relegating the task to the “too hard basket”.

Pattern Directions?

The Pattern Directions approach of some jurisdictions in the United States is opposed.  It is inflexible and, too often, is just inadequate.  That approach should not be followed.  

The Judicial College of Victoria has compiled Bench Notes and model directions on this topic (Charge Book Chapter 3.5.3 and following). This constitutes excellent work.  It ought to be the subject of further refinement, and not abandoned.  That work, together with an improvement in the systems of early identification of post offence conduct by the Prosecution would, in our submission, go some way in ameliorating the current situation of re-trials without compromising fairness or justice.   

Pemble and Charging the Jury

The Obligation on the Judge to ensure a Fair Trial.

Insofar as the principles in Pemble's case flow from the general duty to ensure an accused receives a fair trial, the Criminal Bar Association supports that principle and its common law consequences.  Where a defence is reasonably open on the evidence, the judge has, as part of the duty to ensure a fair trial, an obligation to leave the defence to the jury.

In our submission, the attitude or decisions of other players in the trial process is largely irrelevant to the overarching obligation of the trial judge.  Reference to the 'tactics’ of the other parties is a distraction from the real issue of the judge ensuring that a fair trial is had.  Unlike the judge's role in a trial, the prosecution and defence are fixed in adversary roles; the trial judge is best placed, among the three legal role-players, in a court to ensure a fair trial. 

Failure to Argue a Defence

The overriding obligation of ensuring fair trial does not fall upon counsel for the defence, whereas arguably, the prosecutor's duty is, in part, to ensure the accused receives a fair trial.  Where, for ‘forensic reasons’, the defence fails to argue that a defence that is reasonably open on the evidence, it remains for the judge to leave it to the jury.  The rule in Pemble’s case stands for this proposition. If the defence either abandons a defence, or requests that a defence reasonably open not be left to a jury, it still remains incumbent upon the trial judge to leave it to the jury if the defence is reasonably open.  

This does not mean that there is an obligation to leave ‘hopeless defences’ to a jury.  The defence must be reasonably open on the evidence. There might be disagreement in any particular case whether a defence falls within this category or not.  The argument that the defence ought not to seek a perceived ‘forensic advantage’ for this reason either ignores or misconstrues the roles and obligations on judge and defence counsel in a criminal trial.  A criminal trial is not a sporting contest, where tactical advantage gained by one “side” ought to be countervailed to give the opponent a 'sporting chance'.  The objective of a judge in a criminal trial is not to ensure a ‘level playing field’; it is a far more subtle and difficult process of ensuring that a trial be fairly conducted.  As quoted in the Consultation Paper at para [5.23, “The judge’s duty transcends that of Counsel…And that is what Pemble holds.” (CTM v The Queen (2008) 24 ALR 1, 23, per Kirby J.)  

While there is no obligation on the defence to put inconsistent defences to a jury, (if to do so would undermine a defence case), it is not logically inconsistent to require a judge to leave all defences that are reasonably open to a jury.  If a judge perceives that the defence is prejudiced by that process, a direction should be framed to explain why, as a matter of completeness and fairness, a defence is being left to them which had not been relied upon hitherto.  The judge directs a jury that they should consider such alternative scenarios, not urge them to accept them.

It is the submission of this Association that the principle in Pemble’s case should be retained and not watered down.  In the discharge of an obligation to ensure a fair trial, all defences reasonably open should be left to a jury.
Response to Criticisms of the Current Approach (Consultation Paper para [5.24  - 5.31]

We submit that the rule in Pemble’s case does not, “create several problems”.  All it does is to produce consequences arising from the basic obligation of a judge within the trial process.  To characterize the mere consequences of a case as “problems” is to negatively ‘pre-judge’ the consequences of Pemble.  It is suggested that there are four such ‘problems’ and each is discussed briefly below.  
“Appeal-Proofing” Directions 

If judges seek to direct juries in accordance with the law, and to get those directions legally correct, that is an objective to be applauded, not criticized.  Judges constantly exercise discretions. Judges constantly exercise judgments that affect the fairness of a trial.  We do not suggest that there is any judicial duty to leave unreasonable or unviable or fanciful defences to a jury.  Putting those to one side, we do submit that all other defences should be left for a jury to determine. There may be some cases where “unreasonable” defences are left to a jury. Such circumstances may exist in a that area where judicial minds might differ as to whether a defence is “reasonably open” or not. When convictions result, then appellate courts retain the jurisdiction to correct errors of that type.

 Contrary to the Adversary System

The rule in Pemble’s case is not contrary to the adversarial system and is consistent with the respective roles of judges and of counsel.

In our submission, the principle in Pemble’s case fits hand-in-glove with the specific roles played by judge and counsel in the trial process.  As the judge is independent of the evidential battleground that exists between prosecution and defence (in which both sides are constantly making tactical, or ‘forensic’ decisions), the judge is perfectly placed to leave to a jury apparently inconsistent defences, or alternative charges that are not on the Presentment.  The so-called risks that a jury might be confused or that the accused will unfairly benefit from a “new hypothesis” misconstrues the role of a judge - namely the obligation to leave such matters as will result in a fair trial. This argument misconstrues a criminal trial as some sort of sporting contest.  The criticism of defence counsel in para 5.28 fundamentally misunderstands the difference between the roles taken by judges and counsel in the trial process. 

Possible Unfairness to an Accused. 
If there is relevant unfairness to an accused by the raising of an alternative defence, the trial judge is obliged to further direct the jury to obviate such unfairness.  It is not the judge’s role to ensure that the best possible defence case be left to a jury - that may well be the goal of defence counsel.  In some cases, directing a jury as to alternative defences may carry with it certain difficulties and challenges, but that is no reason to dispense with, or water down, the principle in Pemble’s case.

Reserving Appeal Points. 
We repeat, the role of defence counsel’s is different from that of a judge.  Leaving incompetence of counsel aside as a ground of appeal, it is our submission there is nothing “undesirable” about a judge leaving all reasonable defences to a jury, whether or not those defences happen to coincide with forensic decisions made (or perceived to be made) by either defence or the prosecution.

We submit that the rule in Pemble’s case should be retained. To do otherwise is to compromise the principle of fairness by denying a jury the opportunity to consider a defence that is “reasonably open” on the evidence. Any resultant unfairness can be obviated by further direction.

The Duty to Charge the Jury

The principle in Alford v Magee has been conscientiously applied for many years, and is well established in law. This Association does not regard it as an unreasonable obligation upon the judge to articulate the real issues in a case. As the charge traditionally follows both counsel’s final addresses, the real issues in dispute should be clear by the time a trial judge comes to deliver a charge.

Directions on the Law
This is the sole province of the trial judge in a criminal trial.  Simplicity, conciseness, brevity and comprehensibility are all obvious goals in devising judicial directions. Once the principle of fairness is diluted by stripping a charge of necessary warnings or directions, the risk of an unfair trial increases. 

 

Relating the Evidence and Law to the Issues.
It is generally accepted that juries today are more sophisticated, better educated and better informed than in the past. While crimes and evidence may be becoming increasingly complex on one view, the outcome of criminal trials usually comes down to judgments of fact on a relatively narrow range of issues.  Often, it is only one or two issues that are in dispute, for example, identity; whether an act was done; or, what was the intention of an accused?
The Alford v Magee obligation for a judge has not changed over the years. Judicial warnings need to be given for good reason, and if good reason is not behind a direction or warning, then it should not have to be given. For instance, a direction that a person may not be a reliable historian in accurately recounting events when they were intoxicated, may be so obvious as to be an example of an unnecessary direction.
The alleged “lack of trust” between trial and appellate courts is of little significance. If judges only summarize “all the evidence” to ensure they do not fall foul of Alford v Magee, then that is a misapprehension of the judge’s duty. In very short cases of a day or two, the judge might summarize very little of the evidence – so long as the evidence relating to the live issues in dispute is brought to the attention of the jury, the obligation is usually fulfilled. Relating the relevant evidence in this way is not an onerous task and there are good reasons for it to continue in order to provide sufficient focus from judge to jury in circumstances where the jury may not have fully understood the impact of the evidence that is relevant to the real issue or issues in dispute.


Suggested Options for Reform
No Change
In principle, changes aimed at the simplification of judicial directions and warnings are supported - but this should not be at the expense of fairness. The Judicial College of Victoria is constantly engaged in refining directions with a view to improving them. The work of the College is to be applauded. If a direction has no ‘work to do’ and risks diminishing the reliability of evidence, the direction should likely not be given. In short cases, even less of the evidence might need to be summarized.
Special Verdicts
The Criminal Bar Association is opposed to special verdicts. The jury should be tasked, as they currently are, with drawing the ‘ultimate’ inference of either ‘guilty’ or ‘not guilty’.

Pattern Instructions
Pattern instructions, as used in the United States, are opposed. The benefits of having a jury directed on the Alford v Magee principles ensures that an individualized charge is given to suit the circumstances of an individual case. We submit that judicial directions should not be a ‘one size fits all’ approach. The Alford v Magee principles ensure that a fair trial is had and that the real issues in dispute are correctly articulated to a jury.

An Issue-based Approach
To fragment a judicial charge by seeking jury determinations on an issue by issue basis is opposed. That approach does not permit the jury/jurors the freedom to approach the evidence as they see fit, not as the judge requires them to. Jurors may come to a decision, albeit tentative, on a matter that was raised early in the directions and later have that decision either confirmed or refuted in the light of later directions, and after considering other evidence.  The verdict should not be a result of any fragmentation of the charge into “issue directions”.

Directions of law may be given at any time in a trial. We do not oppose directions being given when convenient rather than being restricted to a stage after final addresses of counsel. In long and complex trials involving multiple accused it is sensible and conducive to a fair trial, that a judge directs the jury early in the trial as to the importance of separate trials and the meaning of hearsay. Similarly, directions of this nature might include Faure directions about the witnesses that the jury are about to hear. Such directions should be repeated after counsel’s addresses as part of the Charge. Thus, to ensure a fair trial, a judge might give a direction on certain matters of law and of evidence at convenient points in the trial to ensure fairness. In appropriate cases, a trial judge should give binding directions of law more than once; but always at the end with completeness.  
In our submission, completeness of directions, with the authority of the judge's office, requires that the facts be related to the issues in dispute as required by Alford v Magee.

The Appeal Process: “Respecting the Role of the Trial Judge"

These remarks are confined to the discussion at paras 7.62-7.73 of the VLRC Paper, albeit that many of the issues in the Paper tend to overlap.  

 

Under the heading "The Appeal Process: Respecting the Role of the Trial Judge" two specific proposals are made.  The first , Proposal 5,  is that "[t]he appeal provisions should restrict the capacity of people convicted at trial from raising points of law on appeal which were not raised, and could have been raised, during the trial" (para 7.70).  The exception to this proposed restriction "would be circumstances where the Court of Appeal is satisfied that there has been the denial of the right to a fair trial" and that the "onus of establishing that there has been a denial of a fair trial would be on the appellant" (para 7.71).
 

In effect, the proposal places an unwarranted heavy onus on the Appellant in the appeal proceeding. Carefully analyzed, the proposal would place an immediate hurdle on the capacity of the person convicted from even raising the issue on appeal. This goes too far. It is the view of this Association that there is no need to alter the current approach taken by the Victorian Court of Appeal.  If a point was not taken at trial it is a matter taken into consideration by the Court of Appeal in deciding whether to allow the appeal.  Equally, if there is a miscarriage of justice despite the failure to take the point, and the proviso is not applicable, then the failure to take the point at trial will not deny the appellant's appeal.  The Court of Criminal Appeal took this approach as long ago as the decision in R v Clarke & Johnstone [1986] VR 644. The Court of Appeal continues to do so today (see: R v SAB [2008] VSCA 150 at [17] per Nettle JA, compared with R v GJ [2008] VSCA 222 at [42]-[46] per Nettle & Weinberg JJA & Hargrave AJA).
 

Over the life of the Court of Appeal, the legislature has made many changes to the law that have necessitated responses by all parties involved in the trial process; and in turn these issues have worked their way through the appellate process.  Trials in general, and particularly in the area of sexual offences, have become more complex and difficult as a result. Further, and of significance to the response of the criminal justice system, criminal offending has become more complex. The statistics produced at the end of the VLRC Paper suggest that there is no single issue that gives rise to most successful appeals, although there are some issues that feature more than others.  But, in light of the legislative change and increasing complexities, it is hardly surprising that points that should be taken by trial counsel – at both ends of the Bar table - or picked up by trial judges, the highly experienced and not so highly experienced, are sometimes missed.  In our view, the Court of Appeal's current approach to appeals in such cases is principled and appropriate.
 

We take a similar view of the second proposal under this heading, which relates to the principles discussed in Pemble v The Queen (1971) 124 CLR 107.  Proposal 6 is that there should be a provision to the effect that the "trial judge is not bound to direct the jury about defences or alternative versions of the facts not put to the jury by counsel, unless the trial judge is of the opinion that the failure to do so may lead to an unfair trial, for example, where the trial judge is of the opinion that failure to put an alternative defence was not the result of a tactical decision made by counsel, rather than error or accidental omission" (para 7.72-7.73).
 

Again, in our view, there is no need to alter the approach taken by the Court of Appeal.  There are times when trial counsel is put in the unenviable (or enviable) position that the evidence discloses that the accused has at least two defences which, on the face of it, might be thought to be contradictory.  If, for example, an accused persons principal defence is alibi but, on a reasonable view of the evidence, it is open to acquit him of the principal count because of, say, potential doubts about the requisite mens rea, then, generally speaking, it is the obligation of the trial judge to leave that alternative defence to the jury.  It will not be so in every case.  But it is for the jury to determine whether or not they are satisfied beyond reasonable doubt of the count or counts charged and it is for the judge to ensure inter alia that the jury is aware of potential defences open on the evidence, even, on occasions, when those potential defences might cut across the accused's principal defence.  Trial counsel should be free to raise such alternatives in the absence of the jury and have the judge put them, even if counsel does not wish to raise them before the jury for fear of undermining the accused's principal defence in the eyes of the jury.  It is part of the judge's function to put such defences.  It is as much a part of a prosecutor's function as it is defence counsel's to alert the judge to such possibilities.
 

There will be times where counsel - at both ends of the Bar table - have missed the alternative defences open.  There will be times where the judge does too.  The accused should not be denied the opportunity of raising such points on appeal.  There will be times when the point succeeds on appeal and others when it fails.  A host of different factors may answer the question whether there has been a miscarriage of justice if the alternative defence was not left, among which will often be the appellate court's view of trial counsel's perceptions as to forensic advantage or disadvantage.  But there should be no bright line rule that precludes reliance on such a point even if it be thought that trial counsel made a forensic choice.  Why?  Because there will be occasions where the accused has thereby lost a realistic chance of acquittal, and it is for the jury, properly instructed by the judge on the law and the evidence, including defences, to say whether the accused is guilty or not guilty. It is not for trial counsel or the judge to deny the accused that opportunity.  Of course, a tension is immediately raised in such cases between the notion that it is counsel that shapes the issues to be fought at trial and the securing of some other chance of acquittal that was not the accused's principal line of defence.  But it is a tension that is adequately dealt with by the law as it is.  There is no need to change the law.
 

The "rule" in Pemble’s case, in so far as it applies to the failure to leave alternative verdicts, appears to have a stricter application in the murder/manslaughter context than it does in other areas.  There may be historical reasons for that difference.  The Court of Appeal still seems to working its way through that question on a case-by-case basis, although the touchstone in the non-murder/manslaughter cases appears to be what is considered to be in the interests of justice (see, e.g., R v Kane (2001) 3 VR 542; R v Saad (2005) 156 A Crim R 533; R v Christy (2007) 16 VR 647).  Again, we see no basis for changing the law in this area.
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