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CRISIS IN LEGALLY AIDED CASES IN VICTORIA
Barristers who continue to give their strong commitment to appearing in legally aided cases play an important role in the criminal justice system in achieving just outcomes for everybody engaging with the system by:

· Guarding against unjust convictions and seeking to achieve appropriate sentencing dispositions for those guilty of crimes;  

· By protecting the economically vulnerable against abuses in the system;

· By assisting the courts in ensuring that cases run efficiently by acting to prevent unnecessary adjournments, properly conducting their cases; and seeking to prevent aborted trials, resultant appeals and re-trials; and,   

· Importantly, by facilitating access to justice to all people, including the socially and economically disadvantaged in our community.

In a speech made last Monday night at the Melbourne University’s Chancellor’s Human Rights Lecture, The Honourable Justice Lex Lasry said:

“Criminal defence lawyers are often maligned. However, these lawyers are often better described by observers as the individuals who stand between the subject charged with a crime and the State. The role of these lawyers has been, and remains, vital.”

With respect to His Honour – we agree with the sentiments. But further, our role is crucial to maintaining an orderly society.

PriceWaterhouseCoopers have concluded that the economic benefits of increasing legal aid funding, including increasing fees to criminal barristers to a fair level, is clear cut – it is that the economic benefits of doing so would exceed the costs of the increases. The bottom line is that the criminal justice system needs appropriate funding levels to attract and retain criminal barristers in the area with the necessary commitment and experience. Barristers don’t get experience overnight – it takes years and years of hard work and commitment to bring people on to the required level of experience to grapple skilfully with more and more difficult cases. It’s my view, and the view of this Association, that the role Counsel play in the criminal justice system is important to the Victorian economy, because we keep the court system moving, and we engage directly in the resolution of the cases being heard in that system.

That all said, criminal cases at all levels are getting harder and harder. A major reason for this is that there is an increasing complexity of crime, with more complicated and longer police investigations. The result is that briefs to barristers are getting larger, with the evidence and the issues thrown up by these cases infinitely more difficult to grapple with than they were 10 or 20 years back. Not so long ago a barrister could actually put his or her brief in a briefcase – now in many cases, you need a small truck to carry it, and a computer to analyse it. Too frequently we face the criticism that the inability of the criminal justice system to cope adequately is in a large part the fault of lawyers endlessly taking tricky points and being long-winded. As a responsible and committed profession we reject that criticism. 

In the conversation that must follow it must not be forgotten that the response provided by the criminal justice system, to a major part, is fashioned by the complexity of the cases coming into it. Furthermore, and contrary to what we are too frequently told, the answer is not as simple as saying that the law has become overly complex and this causes cases to be harder to bring to fair and just outcomes. Complexity of the law, itself responding to the increasing complexity of the cases, is only one part of the problem that must be solved. 

With those background comments in mind, as advocates, and officers with duties to the court, we see with great concern that the number of specialist criminal barristers doing legal aid cases in Victoria has dropped dramatically over the last three years. Not only have the numbers dropped by around 100, there has also been a sharp decline in the number of new barristers entering into the criminal law field.  This is a very worrying trend.

The Victorian Bar became extremely concerned about the decreasing numbers of specialist criminal barristers and commissioned PriceWaterhouseCoopers to report on the impacts this may have been having. PWC concluded that “junior barristers are the future pool of resources for legal aid trials, a drop in new entries now will result in ongoing shortages at all levels of experience well into the future.” 

The PWC Report found that between 2005 and 2008 there has been a 26% decline in the number of barristers who do 90% or more criminal work. In more easily understandable terms, the numbers have declined from 348 to 258.  There is a marked decline in the number of barristers at the entry level, dropping from 95 in 2005/6, to 39 in 2007/8. This outcome has very significant implications for the future supply of criminal barristers, as more senior barristers are forced to move into other areas of law; who may take appointments to judicial positions; or who may simply retire. We make the very strong point that these things are happening now. The very experienced who find themselves leaving the system for a variety of reasons, are not being replaced by sufficient numbers of people with appropriate levels of experience stepping up to the plate. The longer term impact to be drawn from PWC’s conclusions is that the upwards evolution of experience that should occur at the Bar naturally will now not happen in sufficient numbers. As a result, junior barristers in increasing numbers are being drawn into more complex cases that they are simply not equipped with sufficient experience to handle.

What are the consequences of this unhappy trend? The PWC Report has identified some very serious concerns for the future of the criminal justice system in Victoria. A major concern is that there are increased chances of the innocent being wrongly convicted, with increased trauma and expense, and this potential grows with the reduction in numbers at the specialist bar. It should also not be forgotten that successful appeals can result in victims being required to give evidence again, in re-trials. Sometimes, as we know, they decline to do that because they have had enough. It is a lose/ lose situation.

Why is this trend happening? The PWC Report documents the sharp decline in the fees paid by Victoria Legal Aid to barristers doing criminal cases.  Over the last 15 years, VLA fees paid to barristers in criminal cases have declined by as much as 40% against the Consumer Price Index. No right thinking person could ever have believed that legal aid fees were excessive in the first place. No-one in the legal profession, or anybody else that knows what is required to conduct criminal cases, has ever accused legal aid of paying excessively high fees. Far from it. Barristers don’t grow rich or even comfortable on legal aid fees. Indeed, the findings of PWC concluded that barristers doing legally aided cases are personally subsidising the legal aid system. This should not be the case, and is simply not fair. This effect of this state of affairs is pushing the fees paid to criminal barristers down to a point where over a period of years existing barristers have left the system, often discouraged and disheartened, and worn out - and new barristers are choosing to work in other areas of the law.  

The Report points out that the social and economic costs of this trend towards inappropriate juniorization of the Bar, and lack of specialised numbers, will be very significant, in that:  

· Most immediately, it will have the effect of working injustices on both accused people and victims in criminal cases; 

· Errors which could have been minimised with the use of experienced practitioners will increase and impose very significant additional costs to the running of criminal cases. This will include increased numbers of adjournments; aborted trials; and trials that go to appeal, and potentially re-trial.  The cost of a criminal trial successfully and properly conducted is one thing, but the cost to the community can more than double if the case has to be re-tried.

We take the view that continued under-funding of the legal aid system in Victoria carries the very significant risk of compromising our shared aims, which are clearly articulated in the Justice Statement, and in the Charter of Human Rights and Responsibilities. It is a risk that deeply concerns all members of the wider profession and those of us at the Bar. The economic benefits of funding legal aid in criminal cases at an appropriate level clearly outweigh the social and economic costs of failing to properly fund the legal aid system at an appropriate level.  

We acknowledge and share the Victorian Attorney-General’s long held and strong commitment to justice and to the legal aid system here in Victoria. We share his passion for justice for all Victorians, and in a co-operative spirit we ask Mr Hulls and his government to please listen to our warnings and experiences, and heed what we are saying about this issue. We work daily in the justice system – we are in a unique position to know how it is working. It is time for governments, State and Federal, to act now to avoid our justice system falling into disrepair. 
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