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Introduction

Pleas on behalf of sex offenders take place in a sentencing context that is increasingly judgmental toward offenders with pressures upon both trial and appellate courts to be seen to be tough on sex crimes. The task of advancing a realistic and professionally pitched plea for a sex offender is one of the more demanding roles for the defence Bar. No sympathy can be expected for sex offenders. Nor is it constructive at present to frame a plea so as to endeavour to elicit pity, empathy or mercy. To a significant extent, the role of counsel is to provide relevant information about the offender and to seek to moderate the adverse consequences that the considerations of punishment/retribution, specific deterrence, general deterrence, denunciation and protection of the public will exercise in terms of the jail sentence otherwise to be imposed on the offender.  

Integral to achieving the best result for one’s client is understanding the pressures of the current sentencing environment and the need to be able to calm anxieties that otherwise may lead to harsh sentences which are generated by a preoccupation with punishment of sex offenders and protection of other vulnerable members of the community from their predations. Getting the tone right in terms of information presented, treating the victim with proper respect, accepting the moral culpability of the offender, where appropriate offering financial amends, and avoiding any appearance on behalf of the client of denying, minimising, or rationalising the likelihood of adverse consequences having been caused for the victim are extremely important.
This paper identifies a range of considerations which counsel for sex offenders might reflect upon in making effective pleas on behalf of sex offenders.
Orthodox Approaches to Sentencing Sex Offenders
In R v D
 Doyle CJ made observations that are representative of what might be called the modern approach to sentencing sex offenders:

“[Sex offences] are offences that cause a feeling of outrage and revulsion in the community. The penalty must reflect that feeling. They involve a serious breach of trust. As this case makes clear, such offences cause serious harm to the victim in many cases. There is every likelihood that the effects of that harm will be prolonged, and perhaps lifelong. The courts must do what they can to protect children from such conduct. Deterrence is an important part of sentencing for an offence such as this. Although reasons for the offending vary, and sometimes the offenders are persons who were themselves sexually abused as children, it seems clear that such offenders are not usually persons who are unable to control their sexual instincts. While acknowledging that the punishment of offenders is only one factor that may limit the incidence of this offence, the courts must proceed on the basis that punishment has a part to play in deterring offenders.

Offences such as the present one have an insidious effect upon the community, and that is also something to consider. They lead, and I suspect are already leading, to a loss of trust in the very persons upon whom we often rely for the nurture of children, for their education, and for guidance, leadership and instruction for children. As our society becomes more aware of the extent to which children are subjected to sexual abuse, this insidious effect is increasing."
Similarly, Vincent JA
 has observed that:

"It is well to bear in mind that the rehabilitation of the victim of sexual abuse may often be more difficult to achieve than that of the perpetrator. Frequently the damage will be profound and a long time will pass before it can be addressed at all. In the meantime, childhood will be destroyed, self esteem damaged, educational and career opportunities lost and the capacity to form and maintain relationships seriously impaired.
...
If the system cannot be seen to have recognised the significance of what has occurred and to have responded appropriately, then its operations will discourage victims from coming forward and indirectly contribute to the concealment of offences. In my view, this cannot be permitted to occur."
Later
 his Honour developed the same theme:

Conduct of the kind in which the respondent engaged simply cannot be tolerated. Those who are minded to engage in such behaviour and exercise either their physical power or that arising from their dominant relationship position over vulnerable persons must anticipate the imposition of substantial terms of imprisonment. The courts, when dealing with such cases, must have regard to the vindication of the community’s social values, pre-eminent among which are the protection of the personal integrity and physical safety of its citizens. They must punish, justly, those whose criminal conduct causes harm to others, and, through the sentencing process, endeavour to deter potential offenders from acting in this fashion. Obviously these are not the only considerations to be taken into account in the determination of the appropriate sentence in a given case as that requires attention being given to all of the circumstances relevant to the offence and the offender involved, but they are extremely important. When they cannot be seen to be reflected in the responses of the courts, not only, as I remarked recently in DPP v Toomey, does the individual victim justifiably feel betrayed and devalued, but the criminal justice system itself fails to achieve its objectives.
Any plea on behalf of a sex offender needs to be made sensitive to such judicial attitudes. 
Specifics of Sex Offending

Care needs to be taken in describing and contextualising the details of a sex offender’s criminal conduct. There is often little advantage to attempting to do so, as such a course simply highlights the abhorrent conduct the subject of charges. It is imperative in the current environment that no suggestion be advanced that the victim was in any way to blame. 

There are also some matters to which “victims” cannot consent – sadomasochistic activities inflicting serious injury are an example
.

It is important to be cautious when postulating a hierarchy of sexual behaviour, For instance, the decisions of R v Sheriff
 and R v Schubert
 are often cited to establish that a digital rape should be treated just as seriously as, and as no less humiliating or traumatic for the victim than, a penile rape. Much depends on the circumstances.
Gauging the Level of Offending

It is inappropriate and it is poor advocacy for counsel to appear to minimise or trivialise any form of sex offending. Such an approach is anachronistic and likely to prompt hostile responses from a sentencing judge or from members of the Court of Appeal. Thus, where a victim is statutorily a child, they should always be referred to as such, without demur, rather than the advancing of any suggestion that the complainant was “almost old enough to consent”.

However, there is obviously a spectrum of sex offending and it can be of advantage to some sex offenders to locate them upon that spectrum. This is a delicate exercise as there must be no appearance of suggesting that offending was not serious or that it did not produce adverse consequences for a victim. The Court of Appeal was responsive to a plea put in these terms, with Nettle JA
 accepting:

“Although the respondent's offences were not amongst the most heinous examples of a worker taking part in an act of sexual penetration with a resident of a residential facility, they were not at the bottom of the range either.”

Similarly, Redlich JA
 has acknowledged that “The crime of rape is inherently serious. But the circumstances of its commission and the gravity of the offending will vary significantly.” Likewise in Ginder
 Burt CJ said:

"... it must be accepted that sexual penetration by one person of another without the consent of that person is a serious crime and that if the person so penetrated is under the age of 16 years it is even more serious. The law is, I think, clearly saying that a person who commits such a crime if he is to be sentenced should be punished and that he should be seen to have been punished ... Having said that, a significant area for the exercise of judicial discretion remains. There are no doubt many degrees of culpability within the circumstances of each act of sexual penetration and within each generally stated circumstance of aggravation. They should not be ignored. And the personal antecedents of the offender must remain of considerable significance.”
Care should also be taken in suggesting that any form of sex offending is victimless. Thus, the Court of Criminal Appeal in R v Jongsma
 noted without disagreement the observations of the trial judge: 

“The argument that mere possession of such material of itself harmed nobody overlooked the method of its production, by which little children are made to behave in a manner that is utterly repugnant, degrading and at odds with what should be the innocence of childhood. That behaviour was provoked because there was a market for images of that sort. Anybody who entered that market as a customer perpetuated the wickedness that was its foundation and raison d' être.”

In a similar fashion R v Oliver
 Rose LJ, in giving the judgment of the English Court of Appeal, adopted, with only minor alterations, the Sentencing Advisory Panel's method for analysing material in order to determine the seriousness of offences involving downloading child pornography from the internet. Analysis takes place according to five levels of description, in ascending degree of seriousness: 
· Level 1 covers "images depicting erotic posing with no sexual activity". 
· Level 2, "sexual activity between children, or solo masturbation by a child". 
· Level 3, "non-penetrative sexual activity between adults and children". 
· Level 4, "penetrative sexual activity between children and adults". 
· Level 5, "sadism or bestiality". 
Punishment/ Retribution

The imposition of punishment upon a sex offender will play a significant role in the sentence imposed. Communication of a sexually transmissible disease, even if the offender did not realize he/she was infected will constitute an aggravating factor
.

The (advanced) age of sex offenders at the time of sentencing is not infrequently a relevant consideration at sentencing with many charges being preferred many years after the criminal activity. The major consideration was enunciated by King CJ in In R v Smith
: 

"ill health will be a factor tending to mitigate punishment only when it appears that imprisonment will be a greater burden on the offender by reason of his state of health or when there is a serious risk of imprisonment having a gravely adverse effect on the offender’s health." 

In R v Van Boxtel
 Callaway JA, with whom Ormiston and Charles JJA agreed, said that the first limb of R v Smith:  
"contemplates not that imprisonment will make the offender’s ill health a greater burden but that the offender’s ill-health will make imprisonment a greater burden. The additional burden of imprisonment is then taken into account as a mitigating factor.... The weight to be given to such mitigating factors is another matter altogether. In some cases, they are of great consequence; in other cases, they make no difference when all the relevant circumstances are taken into account."
Assertions to this effect are of little assistance. Suitable expert evidence needs to be adduced so as to establish by evidence capable of being tested that incarceration will result in unusually pernicious consequences for the sex offender.
General Deterrence

General deterrence will loom large in relation to sentencing for most forms of sex offending. Neave JA
 has observed that: “The principle of general deterrence requires strong condemnation of those who sexually penetrate children, whether they do so opportunistically, or as the result of premeditation.”

Particular Stigma and Opprobrium

It is proper for counsel to emphasise the particular impact that sentencing for sex offences will have upon their client. In Ryan v The Queen
, the High Court had to consider an appeal against sentence by a former priest who had been convicted of 14 serious sexual offences against 12 young boys aged between six years and 14 years and had asked the sentencing  judge to take into account 39 additional offences. The offences had occurred over a period of 20 years. He had otherwise been a person of good character. He was sentenced to imprisonment for 16 years. Earlier he had been convicted of 20 similar offences against a number of victims and had been sentenced to imprisonment for six years. It was ordered that the two sentences be served cumulatively. The appeal to the High Court was against the sentence of 16 years. Kirby
 and Callinan JJ
, in separate judgments, accepted that in sentencing an offender, such as the appellant, account might properly be taken of additional opprobrium, adverse publicity, public humiliation and personal, social and family stress which he has suffered. Kirby J went on to say
: 

"Thus, in resentencing the present appellant, it might be appropriate to fix a custodial sentence proper to his case taking into consideration, in a general way, the extent to which the appellant is now publicly identified as a paedophile as a result of the criminal proceedings taken against him. Where this occurs, the stigma will commonly add a significant element of shame and isolation to the prisoner and the prisoner's family. This may comprise a special burden that is incidental to the punishment imposed and connected with it. If properly based on evidence, it could, in a particular case, be just to take such considerations into account in fixing the judicial punishment required."
Callinan J said:
"To ignore such matters would be as unjust to a prominent person as it would be, in the case of a person in a menial position, to ignore disadvantages to him peculiar to his position, such as a likely greatly reduced, if not utterly destroyed capacity on release from prison, to find any remunerative employment at all."

However, the matter is not free from doubt. McHugh J was not convinced that such matters should be brought to account
:
"First, it would seem to place a burden on the sentencing judge which would be nearly impossible to discharge. The opprobrium attaching to offences varies greatly from one offender and one offence to another. How a judge could realistically take such a matter into account is not easy to see. Whether or not public opprobrium will attach to an offence and, if so, to what extent, will depend on the individual, his or her position and reputation in society, whether and when the offender will return to the community where the offence occurred and the nature of the publicity, if any, that the conviction receives. In the case of long sentences, taking into account the impact of public opprobrium or stigma would seem an impossible exercise and almost meaningless. In addition, taking public opprobrium or stigma into account would seem to favour the powerful and well known over those who were lesser known. I see no reason why the well known individual should get a lesser sentence than the person who is hardly known in his or her community.

......

Second, the worse the crime, the greater will be the public stigma and opprobrium. The prisoner who rapes a child will undoubtedly be subject to greater public opprobrium and stigma than the prisoner who rapes an adult person. But, without the benefit of a full argument on the issue, I do not see why the objectively appropriate sentence for raping a child should be reduced by reason of any public opprobrium or stigma that the prisoner might suffer."

Gummow J did not consider the matter and Hayne J disagreed with Callinan and Kirby JJ.

Impact of Custodial Sentence on Family Members

In exceptional circumstances a sentencing court may take into account the hardship which a sentence of imprisonment may impose on the offender’s family or other parties. Winneke P (with whom Brooking JA and Charles JA agreed) in R v Panuccio
 as follows:
“Although the Court is not, both as a matter of compassion and common sense, impervious to the consequences of a sentence upon other members of the family of a person in prison, such factors will need to be ‘exceptional’ or ‘extreme’ before the Court will tailor its sentence in order to relieve the plight of those other family members. Such a principle is clearly an obvious one, because the Court’s primary function is to impose a sentence which meets the gravity of the crime committed by the person who is being sentenced. There will rarely be a case where a sentence of imprisonment imposed does not have consequential effects upon the spouse, children or other close family members who are dependent in one form or another upon the person imprisoned.”

If the particular consequences of imprisonment are established by evidence, the potential exists either of the principle to operate against the imposition of imprisonment of a sex offender or for the dispensing of mercy to have a similar effect
. However, this will only be in very rare circumstances.
Delay in Prosecution

The ordinary principle of law is that delay in bringing a prosecution, unless in some way the Crown is culpable has limited relevance to the sentencing process. Neave JA
 has observed:

“Some account must be taken of the … delay between the commission of these offences and prosecution of the offender. This delay was not due to undue delay by the prosecuting authorities, but arises because of the nature of the offending against young boys. It has been recognised that the delay that is common in sentencing sexual offenders "does not give an automatic right for a reduction or discount in sentence". It seems to me that this must be because delay in such cases cuts both ways. Although it may seem harsh to punish an offender for offences committed many years ago, the long delay has also affected the three victims of these offences, who have had to wait for many years for the offender’s wrongdoing to be recognised and punished. It is common for child victims of sexual offences to have difficulty in telling others about the offences which have been committed against them. Often offenders tell victims to keep the offences a secret, as occurred with JL. While delay is therefore a mitigating factor it should not be given undue weight.”
The most that constructively be submitted is that the effluxion of a significant period of time since the offending has weighed heavily upon the offender and has consolidated the specific deterrent effect.

Plea of guilty
A confession of guilt in the form of a plea of guilty is a well recognised part of the body of principles that cover sentencing. The disclosure of an otherwise unknown guilt of an offence merits a significant added element of leniency, the degree of which will vary according to the degree of likelihood of that guilt being discovered by the law enforcement authorities, as well as guilt being established against the person concerned
.

 The sentencing discount obtained by a plea of guilty is contingent on a number of factors. As Nettle JA noted in R v DW
 

"It is one thing to plead guilty at the door of the court when it looks like the game may be up. The law takes the view that that is worth a discount. But it is quite another to plead guilty immediately and thereby save the victims and the community any further burden. That is likely to attract a much larger discount and a good deal more respect."
As Neave JA put it in R v Kovac
: 

“Although the appellant must derive some benefit from his guilty plea I am able to take account of the lateness of the plea and the fact that the complainants were subjected to the distress of a committal hearing.”

In the usual way, the earlier that a plea of guilty is entered, the more efficacious it is a means of eliciting a sentencing discount.
Serious Sex Offender Status
Under s 6E of the Sentencing Act 1991 (Vic), every term of imprisonment imposed on a “serious offender” for a relevant offence )eg a sexual offence) must, unless otherwise directed by the court, be served cumulatively on any uncompleted sentence or sentences of imprisonment imposed on appellant, whether before or at the same time as that term. Amongst the four designations of “serious offender” is a “serious sexual offender” who is stipulated to be an offender:

· Who has been convicted of 2 or more sexual offences for each of which he or she has been sentenced to a term of imprisonment or detention in a YTC; or

· Who has been convicted of at least one sexual offence and at least one violent offence arising out of the one course of conduct for each of which he or she has been sentenced to a term of imprisonment or detention in a YTC.

It follows that under s6E, the sentences imposed for sex offences must be served cumulatively, unless the discretion to order some degree of concurrency is exercised. In Re McL
 McHugh, Gummow and Hayne JJ said that this provision placed some limits on the scope of the totality principle. However, it is appropriate for a submission that the sentence imposed should not be crushing and that there should be an incentive for rehabilitation.
Childhood Sexual Abuse of the Offender

The fact that an offender was himself or herself sexually interfered with when young is a double-edged sword. Of itself, it avails the offender little. In fact, it can be counter-productive before some judges. In R v AWF
 Ormiston JA summarised the conventional approach of the courts: 

"Clearly evidence of this kind is relevant, certainly where there is no dispute as to the existence of the abuse and there is some expert evidence which would connect that abuse with the offender's subsequent misbehaviour. One should be careful, however, not to assume that abuse of that kind will automatically lead to some reduction of sentence. Otherwise there might be a plethora of unfortunate experiences put forward as the basis for similar reductions. In general it is not so much the cause that is important: rather it is the consequences which flow from those earlier events. If there is evidence to link them to a condition or state of mind which is a proper basis for viewing the criminality of an offender as less serious and for saying that specific or general deterrence (or both) should have a smaller part to play in the overall sentencing process, then that condition will have a greater relevance and significance."
Perry J in R v Gelder
 has observed that: “if an offender was abused as a child, this should serve to bring home to the offender the terrible consequences this can have for the victim. That consideration might reasonably be taken as an aggravating, rather than a mitigating, circumstance.” While this proposition may be arguable, it highlights the risks of  unreflective submissions about offenders’ prior abuse. 

Paedophilia

A particular challenge confronted by defence counsel is when a psychiatric or psycho-sexual assessment classifies a sexual offender as suffering from one of the paraphilias, most commonly paedophilia. It is important to recall that paedophilia under the DSM-IV-TR is not a disorder that is characterized by a volitional impairment. Its criteria
 are:

A. Over a period of at least 6 months, recurrent, intense sexually arousing fantasies, sexual urges, or behaviors involving sexual activity with a prepubescent child or children (generally age 13 years or younger).

B. The person has acted on these sexual urges, or the sexual urges or fantasies cause marked distress or interpersonal difficulty.

C. The person is at least age 16 years and at least 5 years older than the child or children in Criterion A.

As Abella JA held in R v Stuckless
: 

"Pedophilia is an explanation, not a defence. Society is entitled to protection no less from pedophiles than from those who sexually abuse children without this tendency. General deterrence is a concept which seeks, in part, to protect the public by signalling, through imprisonment, a potential consequence to others of the condemned conduct. There is no basis for concluding that it has, or ought to have, a reduced role in the sentencing of pedophiles."

If the law of sentencing were completely logical, it has been accepted that sexual offenders would be sentenced on the basis that their moral culpability is to some extent reduced by their psychosexual dysfunction
. The reasons for sentencing sexual deviates in that fashion were examined in the dissenting judgment of Kirby J in Ryan v The Queen
 but his approach has not found favour with the bulk of society, or the majority of the High Court. Rather, the majority approach is that of Brennan J in Channon v The Queen
: 

"An abnormality may reduce the moral culpability of the offender and the deliberation which attended his criminal conduct; yet it may mark him as a more intractable subject for reform than one who is not so affected, or even as one who is so likely to offend again that he should be removed from society for a lengthy or indeterminate period."

The same observation can be made should the offender be categorized as a sexual psychopath, possibly the most damaging descriptor that can be applied to an offender.

Similarly as McHugh J explained in Ryan
, the persistently punitive attitude of the community towards sexually deviate crime mandates that sexually deviate offenders be severely punished for their offences and, even if long sentences do not deter them or others with similar inclinations, such sentences may at least have the effect of putting the offenders in a place where they cannot harm others for the time being. To similar effect, Hayne J
 observed that, if on examination of a particular offender’s circumstances it is demonstrated that the offender is likely to re-offend, for instance because of paedophilia, the likelihood of re-offending is likely to be regarded as an aggravating factor.
Mental Illness

However, there are circumstances in which impaired mental functioning at the time of offending may reduce the offender’s moral culpability. The Court of  Appeal in R v Verdins, Buckley and Vo
 has held this to apply if it had the effect of:

 (a) impairing the offender’s ability to exercise appropriate judgment;

(b) impairing the offender’s ability to make calm and rational choices, or to think clearly;
(c) making the offender disinhibited; 
(d) impairing the offender’s ability to appreciate the wrongfulness of the conduct; 
(e) obscuring the intent to commit the offence; or
(f) contributing (causally) to the commission of the offence.

The Court observed too that an offender’s psychiatric illness may be mitigating in that a  sentence of imprisonment may weigh more heavily upon a psychiatrically ill offender than upon “ordinary offenders” and may be likely to lead to deterioration in the offender’s mental health

The Court reframed the Tsiaras
 principles as follows:

:Impaired mental functioning, whether temporary or permanent ("the condition"), is relevant to sentencing in at least the following six ways:

1. The condition may reduce the moral culpability of the offending conduct, as distinct from the offender’s legal responsibility. Where that is so, the condition affects the punishment that is just in all the circumstances; and denunciation is less likely to be a relevant sentencing objective.
2. The condition may have a bearing on the kind of sentence that is imposed and the conditions in which it should be served.
3. Whether general deterrence should be moderated or eliminated as a sentencing consideration depends upon the nature and severity of the symptoms exhibited by the offender, and the effect of the condition on the mental capacity of the offender, whether at the time of the offending or at the date of sentence or both.
4. Whether specific deterrence should be moderated or eliminated as a sentencing consideration likewise depends upon the nature and severity of the symptoms of the condition as exhibited by the offender, and the effect of the condition on the mental capacity of the offender, whether at the time of the offending or at the date of the sentence or both.
5. The existence of the condition at the date of sentencing (or its foreseeable recurrence) may mean that a given sentence will weigh more heavily on the offender than it would on a person in normal health.
6. Where there is a serious risk of imprisonment having a significant adverse effect on the offender’s mental health, this will be a factor tending to mitigate punishment.

In a number of circumstances, this restatement can be relevant to sex offenders depending upon co-morbid conditions from which they may suffer, including intellectual disability. Thus, for instance, in DPP v B W
 it was held that the severe mental problems arising from sadistic sexual assaults during youth reduced but did not eliminate the offender’s moral culpability. 
In R v Richardson
 Neave JA held that there was no basis for treating the case before the Court of Appeal as one in which the appellant’s psychiatric condition (schizophrenia) reduced the blameworthiness of his conduct. Nor did the offender’s mental disorder . She also held that it did not require lesser emphasis to be given to general deterrence. However, she accepted that depression, paranoia and anxiety, were likely to make his custodial sentence weigh more heavily on him than on a person in normal psychiatric health.  

Anti-androgen Therapy
It is open for counsel to argue, on informed instructions, that the offender is prepared to submit to anti-libidinal or anti-androgen medication (usually Androcur or Depo-Provera). Such medication is a synthetic hormone which reduces the recipient's level of circulating testosterone, which, in turn, reduces his level of libido. The rationale is that anti-androgen medication may reduce the risk of a sex offender re-offending
. However, it is generally accepted that such medication will not necessarily remove the risk of re-offending. In addition, it has multiple side-effects and is generally disliked by those who take it
. 
Insight
In a number of cases involving sex offending the possession of insight by the offender into matters such as the causes of behaviour, its impact upon the victim and the steps necessary for relapse prevention have been identified as significant
. Such matters form the basis for most sex offender programmes. 

Similarly preparedness or refusal to participate in sex offender programmes
 has been regarded as relevant to the likelihood of recidivism and thus to the need for the community to be protected against the offender.

Contrition

Words come cheaply in pleas concerning sex offending. If it is to be asserted that the offender is contrite in relation to his or her behaviour, it is important that expert or other evidence be adduced that corroborates the asserted repentance, which may otherwise be greeted with a significant level of suspicion.
Caution needs to be exercised in relation to any contact by the offender with a victim but a tactic on occasions properly utilised is for the offender through counsel to make available to the sentencer a letter of apology to be forwarded to the victim. Another option, only appropriate in unusual circumstances, is for the offender to enter the witness box and express his or her remorse and exhibit awareness and insight.

A further option for sex offenders is to offer to make financial amends to their victim/s pursuant to s85B of the Sentencing Act 1991 (Vic). Such a gesture puts money where the mouth is and has the potential to constitute concrete evidence of a desire to make amends and recognise the deleterious effects of the criminal conduct upon the victim. Section 85B compensation is an incident of the criminal process
 and can be dealt with at a time proximate to the sentencing process, enabling strategic advantage for the offender.
Prediction of Risk

Increasingly courts are being urged to have regard to a proliferating array of instruments of actuarial risk prediction
, including:

· the STATIC-99 and the STATIC-AS
;

· The VRAG (Violence Risk Appraisal Guide)
; 

· The SVR-20 (Sexual Violence Risk 20)
;

· The Stable-2000
;

· The SORAG
;

· The Risk Matrix 2000
;

· The SONAR (Sex Offender Need Assessment Rating)
;
· The RoC*RoI (risk of conviction times risk of imprisonment
;
· The RSVP (the Risk For Sexual Violence Protocol)
; 

· The Structured Professional Judgment (SPJ)
; 

· The PCL-R (Hare Psychopathy Checklist Revised)
; 

· The RRASOR (Rapid Risk Assessment of Sex Offender Recidivism)
; 

· The SACJ- Min (Structured Anchored Clinical Judgement – Minimum); and 

· The HCL-20 (the Historical Check List 20)
. 

Generally, those psychiatrists and psychologists who utilise such tests are called by the Crown but there is the potential for evidence of such tests to be employed by experts for the defence. However, the tests are often loaded in favour of behavioural factors, so for the most part do not assist defendants and have a real potential for unfairness. Callaway JA
, for instance, has observed that:

“As well as having difficulties with accuracy, predictions of risk may be seen as providing a veil of science over what is essentially a social and moral decision about the kind of offender who creates the greatest fear within the community. Asking mental health professionals to assess the risk of future harm shifts the burden of deciding what to do with such offenders from the community to clinicians whose primary role lies within the medical model of treatment, rather than within the criminal justice model of punishment and community protection. … It is for those reasons that Parliament has conferred the responsibility for deciding whether or not to make an extended supervision order on judges experienced in sentencing, assisted but not constrained by assessment reports and medical evidence”
Overall Approach

The construction of a plea on behalf of a sex offender is a difficult and important one. In as emotive a societal context as sex-offending, it is highly counter-productive for pleas to be unrealistic or to be characterised by assertions from the Bar table which are not corroborated by expert or other plausible evidence. If there is any potential to facilitate the offender’s movement toward appreciation of the damaging nature of his or her conduct, this should be organized well before the plea so as to engage the offender with suitable treatment, whether cognitive-behavioural or pharmacotherapeutic. In addition, those measures open to the offender to demonstrate genuineness of remorse (such as the offering of pecuniary compensation) should be availed of so as to provide evidence to  the sentencer that the offender’s protestations of contrition have some substance and are indicative of a determination, buttressed by psychosexual education, to avoid recidivism. 
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