SUSPENDED SENTENCES
Suspended sentences should be retained, not abolished. The decision by the Victorian Government to abolish the ability of judicial officers to impose sentences that can be suspended in full is an unwelcome restriction on the sentencing discretion by judicial officers. To achieve just outcomes judges and magistrates must be provided with a full complement of sentencing options, of which the ability to impose a suspended sentence is but one available.

Having spent over thirty years acting as a barrister in criminal cases I can guarantee the government that there will be future cases where the imposition of a sentence fully suspended would represent an appropriate and just outcome for all parties involved in the sentencing process. 

It needs to be clearly understood that sentencing is more often than not an extremely complex process. Judicial officers are expected to impose sentences that properly reflect the gravity of the offending by providing appropriate punishment and denunciation of the offender, deterrence to the offender from future offending, or towards other like minded potential offenders, whilst provide opportunities for rehabilitation of the offender. The process that involves the synthesis of these and other factors must be reasoned, totally transparent, and capable of standing up to scrutiny and a sense of satisfaction from many different sources, not the least of which is the victim and his or her family and friends, the offender, the community, and relevant Courts of Appeal. Judges and magistrates often say sentencing is the most gut renching and heart rending part of the job they do. 
Following recommendations by the Sentencing Advisory Council in 2006 legislation was enacted that provided for suspended sentences to be only imposed in defined serious cases if exceptional circumstances existed. In its examination of sentencing events occurring since the enactment of that legislation the Council found that judges continued to impose suspended sentences at levels almost comparable to those that existed before 2006. What should be pointed out is that following further recommendations made in 2008 the government failed to enact new intermediate options, and strengthen existing like options, which were at that time proposed in order to complement and perhaps eventually take the place of suspended sentences. Professor Freiberg, Chairman of the Sentencing Advisory Council, was recently reported as having said that last weeks decision by government to abolish suspended sentences in relation to serious offenders by mid 2011 is not what is now recommended, it being better to have two complimentary systems running side by side, at least for the moment. (The Age 15 May). Professor Freiberg has taken a prudent view in this respect. That view appears to be to wait and try these intermediate options before a final decision is made to abandon suspended sentences altogether.
The intermediate options recommended by the Council in 2008 included such things as home detention, intensive correction orders, combined custody and treatment orders, community based orders, and intermediate sanctions for young adult offenders. Considered as part of the suite of options, including bonds, fines, and imprisonment, these powers would give sentencing officers a wide range of sanctions to choose from. The suspended sentence has a valid place amongst this whole set of options, yet it is apparently to be abolished completely.
Take the case of an aged offender who having spent a completely law abiding life commits the mercy killing of a cherished and terminally ill lifetime partner. Depending on all the known circumstances the community may not necessarily expect such a person to receive a term of imprisonment to be actually served. On the other hand, would an appropriate outcome be to impose an intensive correction order, or community based order on such an offender? The community needs to consider the possibility that such an outcome could occur if suspended sentences are abolished. Might a merciful and tolerant community, whilst fully recognizing the sanctity of human life, accept that a sentence of imprisonment totally suspended may meet the circumstances of such cases?
At the other end of the lifetime spectrum, take the case of a relatively young offender who in the context of a boyfriend/girlfriend relationship, commits the serious offence of sexual penetration of a child under the age of 16. Sometimes in such cases the age disparities are not so great between the two people involved. It is not difficult to believe that some of these types of cases may involve offenders with good records, excellent prospects of rehabilitation, and perhaps having the context of an enduring relationship between the two people involved. In cases such as these is it possible to accept that the community may not be affronted by the imposition of a fully suspended sentence? 
Not all offenders that commit serious offences need to be jailed. Not all offenders that commit serious offences need to be monitored. Whilst I believe that it is clearly arguable that suspended sentences used in appropriate cases can result in just outcomes, it is important to be mindful that in its closing remarks in the recent Monitoring Report the Sentencing Advisory Council expressed the view that “the final decision concerning the removal of the power to suspend should be deferred until the recommended reforms to other sentencing orders had been made and fully examined”. The Council advocated a prudent wait and see approach to determine if credible alternatives would make differences to sentencing practices. In this regard the government appears not to have heeded the advice of the independent body of experts set up to advise it.
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